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1 Procurement and covered procurement 

(1) In this Act— 
(a) “procurement” means the award, entry into and management of a 

contract; 

(b) “covered procurement” means the award, entry into and management 
of a public contract. 

(2) In this Act, a reference to a procurement or covered procurement includes a 
reference to— 

(a) any step taken for the purpose of awarding, entering into or managing 
the contract; 

(b) a part of the procurement; 

(c) termination of the procurement before award. 

(3) In this Act, a reference to a contracting authority carrying out a procurement 
or covered procurement is a reference to a contracting authority carrying out a 
procurement or covered procurement— 

(a) on its own behalf, including where it acts jointly with or through 
another person other than a centralised procurement authority, and 

(b) if the contracting authority is a centralised procurement authority— 

(i) for or on behalf of another contracting authority, or 

(ii) for the purpose of the supply of goods, services or works to 
another contracting authority. 

(4) n this Act, “centralised procurement authority” means a contracting authority 
that is in the business of carrying out procurement for or on behalf of, or for 
the purpose of the supply of goods services or works to, other contracting 
authorities. 

 
 
……. 
 

11  Covered Procurement only in accordance with this Act 

(1) A contracting authority may not carry out a covered procurement except in 
accordance with this Act. 

(2) In this Act— 

i. “a procurement” means the award and management of a public contract, 
including any steps taken for the purpose of awarding or managing the 
contract, and 

ii. references to a procurement include references to— 

1. a part of a procurement, and 

2. where relevant, termination of a procurement before award. 

(2) Accordingly, a contracting authority may only awardnot enter into a public 
contract unless it is awarded in accordance with— 

(a) section 18 

(b) section 40 
(c) section 42 
(d) section 44 

(competitive award); 

(direct award in special cases); 
(direct award after switching procedures); 
(award under frameworks). 
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           (4)In this Act, a reference to a contracting authority carrying out a procurement 
is a reference to— 

(a) a contracting authority carrying out a procurement on its own behalf, 
including where it acts jointly with, or through, another person other 
than a centralised procurement authority, or 

 

(b) a centralised procurement authority carrying out a procurement— 

(i) for or on behalf of another contracting authority, or 
(ii) for the purpose of the supply of goods, services or works to 

another contracting authority. 

(5)In this Act, “centralised procurement authority” means a contracting authority 
that is in the business of carrying out procurement for or on behalf of, or for 
the purpose of the supply of goods and services to, other contracting 
authorities. 

 

12 Covered Procurement : objectives 

(1) In carrying out a covered procurement, a contracting authority must have 
regard to the importance of— 

(a) delivering value for money; 

(b) maximising public benefit; 

(c) sharing information for the purpose of allowing suppliers and others 
to understand the authority’s procurement policies and decisions; 

(d) acting, and being seen to act, with integrity. 

(2) In carrying out a covered procurement, a contracting authority must treat 
suppliers the same unless a difference between the suppliers justifies different 
treatment. 

(3) If a contracting authority considers that different treatment is justified in a 
particular case, the authority must take all reasonable steps to ensure it does 
not put a supplier at an unfair advantage or disadvantage. 

(4) In carrying out a covered procurement, a contracting authority must— 
(a) have regard to the fact that small and medium-sized enterprises may 

face particular barriers to participation, and 

(b) consider whether such barriers can be removed or reduced. 

 

… 

 

16 Preliminary market engagement 

(1) Before publishing a tender notice in respect of a public contract, a contracting 
authority may engage with suppliers and other persons for the purpose of— 

(a) developing the authority’s specifications requirements and approach to the 
procurement; 

(b) designing a procedure, conditions of participation or award criteria; 

(c) preparing the tender notice and associated tender documents; 
(d) identifying suppliers that may be able to supply the goods, services or 

works required; 
(e) identifying likely contractual terms; 

(f) building capacity among suppliers in relation to the contract being 
awarded. 

(2) Engagement under subsection (1) is called “preliminary market engagement”. 

 



(3) In carrying out preliminary market engagement, a contracting authority must 
take steps to ensure that— 

(a) suppliers participating in the preliminary market engagement are not 
put at an unfair advantage, and 

(b) competition in relation to the award of the public contract is not 
otherwise distorted. 

(4) Subsection (5) applies if a contracting authority considers that— 
(a) a supplier’s participation in preliminary market engagement has put the 

supplier at an unfair advantage in relation to the award of a public 
contract, and 

(b) the advantage cannot be avoided. 

(5) The contracting authority must in relation to the award— 

(a) treat the supplier as an excludableexcluded supplier in relation to the award of 
the contract for the purpose of— 

(i)  assessing tenders under section 19 (competitive award), or 

(ii) awarding a contract under section 41 or 43 (direct award), and 
(b) exclude the supplier from participating in, or progressing as part of, any 

competitive tendering procedure 

 
17 Preliminary market engagement notices 

(1) Before carrying If a contracting authority carries out preliminary market 
engagement, a contracting the authority may must— 

(a) publish a preliminary market engagement notice before publishing a 
tender notice, or 

(b) provide reasons for not doing so in the tender notice. 

(2) A “preliminary market engagement notice” means a notice setting out— 
(a) that the contracting authority intends to conduct, or has conducted, 

preliminary market engagement, and 
(b) any other information specified in regulations under section 8693. 

… 

19       Award of public contracts following a competitive tendering procedure 

(1) A contracting authority may award a public contract to the supplier that 
submits the most advantageous tender in a competitive tendering procedure. 

(2) The “most advantageous tender” is the tender that the contracting authority 
considers — 

(a) satisfies the contracting authority’s requirements, and 

(b) best satisfies the award criteria when assessed by reference to— 

(i) (a)the assessment methodology under section 22(323(3)(a), and 
(ii) (b)if there is more than one criterion, the relative importance of 

the criteria under section 22(323(3)(b). 

(3) In assessing which tender best satisfies the award criteria,tenders for the purposes of 
this section a contracting authority— 

(c) must disregard any tender from a supplier that does not satisfy the 
conditions of participation; 

(d) may disregard any tender from a supplier that— 

(i) is not a United Kingdom supplier or treaty state supplier, or 
(ii) intends to sub-contract the performance of all or part of the 

contract to a supplier that is not a United Kingdom supplier or 
treaty state supplier; 

(e) mustmay disregard any tender which materially breaches a procedural 
requirement set out in the tender notice or associated tender 



documents. 

(4) The reference to a tender breaching a procedural requirement includes a 
reference to a supplier breaching a procedural requirement in relation to the 
tender. 

(5) A breach is material only if the In this Act, a reference to a contracting authority 
considers that ignoring it would put the tender at an unfair advantage’s 
requirements is a reference to requirements described in the tender notice or 
associated tender documents (see section 21(5) and (6)). 

[Note that sub-sections (6) onwards are omitted from this summary document] 

… 
 
22 Conditions of participation 

(1) A contracting authority may set conditions of participation in relation to the 
award of a public contract under section 1819 only if it is satisfied that the 
conditions are a proportionate means of ensuring that suppliers have— 

(f) the legal and financial capacity to perform the contract, or 

(g) the technical ability to perform the contract. 

(2) A “condition of participation” is a condition that a supplier must satisfy if the 
supplier is to be awarded the public contract. 

(3) A condition set under subsection (1)(a) may not— 
(h) require the submission of audited annual accounts, except from 

suppliers who are, or were, required to have the accounts audited in 
accordance with Part 16 of the Companies Act 2006 or an overseas 
equivalent; 

(i) require insurance relating to the performance of the contract to be in 
place before the award of the contract. 

(4) (3)A condition set under subsection (1)(b) may relate to suppliers’ 
qualifications, experience or technical ability, but may not— 

(j) require suppliers to have been awarded a contract by a particular 
contracting authority, 

(k) break the rules on technical specifications in section 2456, or 

(l) require particular qualifications without allowing for their equivalents. 

(5) (4)When considering whether a condition is proportionate for the purposes of 
subsection (1) a contracting authority must have regard to the nature, 
complexity and cost of the public contract. 

[Note that sub-sections (6) onwards are omitted from this summary document] 
 

52 Key performance indicators 

(1) Before entering into a public contract with an estimated value of more than 
£2million 5 million, a contracting authority must set and publish at least three 
key performance indicators in respect of the contract. 

(2) Subsection (1) does not apply if the contracting authority considers that the 
supplier’s performance under the contract could not appropriately be assessed 
by reference to key performance indicators. 

[Note that sub-sections (3) onwards are omitted from this summary document 

 

 
53  Contract details notices and publication of contracts 

… 



(3) Before the end of the period of 90 days beginning with the day on which aA 
contracting authority that enters into a public contract with an estimated value 
of more than £25 million, the authority must publish a copy of the contract— 

(a) 
 

(b) otherwise, before the end of the period of 90 days beginning with the 
day on which the contract is entered into. 

 

85 Regulated below-threshold contracts: duty to consider small and medium- 
sized enterprises 

a. Before inviting the submission of tenders in relation to the award of a 
regulated below-threshold contract, a contracting authority must— 

i. have regard to the fact that small and medium-sized enterprises may 
face particular barriers in competing for a contract, and 

ii. consider whether such barriers can be removed or reduced. 

b. Subsection (1) does not apply in relation to the award of a contract in 
accordance with a framework. 

if the contract is a light touch contract, before the end of the period of 
180 days beginning with the day on which the contract is entered into; 


